IN THE RESIDENT MAGISTRATE COURT OF MBEYA
AT MBEYA
ECONOMIC CASE NO 05 OF 2015
REPUBLIC
VERSUS
ACCUSED:...cccuiuiuenee MATOKEO HANSIKARI MANGA @ NGUVU
JUDGMENT

24.11.2015 & 08. 12,2015

BEFORE, 2. D. LAIZER — RM

This is an economic case where the accused Matokeo Hansikari Manga @
Nguvu stands charged with three counts. The first count is unlawful
possession of government trophies ¢/s 86 (1) (2) (b) and (3) (a) and (b) of
the Wildlife Conservation Act. No. Act, No. 5 of 2009 read together with
paragraph 14 (d) of the First Scheduie to and Section 57 (1) and 60 (2) of
the Economic and Organized Crime Controi Act, (Cap 200 R.E. 2002). The
particulars of the offence are that the accused. On 29™ August, 2015
during night hours at Mazombe Village within Mbarali District in Mbeya
Region, was found in unlawful possession of government trophies to wit 23
pieces of elephant tusks weighing 37 kilogram, valued at Tsh.
157,800,000/= only the property of the United Republic of -Tanzania
without a permit from the Director of Wildlife.

The second count is unlawful dealing in trophies c¢/s 80 and 84 of the
Wildlife Conservation Act. Act No. 5 of 2009 read together with paragraph
14 (b) of the first Schedule to, and section 57 (1) and 60 (2) of the
Economic and Organized crime control Act, (Cap 200 R.E. 2002). The
particulars of the offence are that, the accused on diverse dates between
March, 2015 and 30" June, 2015 at Mazombe Village within Mbarali District
in Mbeya Region, accepted and transported trophies to wit 18 elephant
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tusks, valued at Tanzanian shillings 284,040,000/= only, the property of
the United Republic of Tanzania, without a trophy dealers licence from the
Director of Wildlife.

The third count is unlawful possession of ammunition without a licence c¢/s
4 (1) read together with section 34 (1) and (2) of the Arms and
Ammunitions Act, (Cap 223 R.E. 2002). The particulars of the offence are
that the accused on 4" September, 2015 at Ruaha National Park within
Mbarali District in Mbeya Region, was found in unlawful possession of one
empty cartridge without a valid licence.

When the charge was read over and explained to the accused person, he
pleaded NOT guilty to the three counts. The prosecution side in support of
the charge adduced the following evidence. PW1 a police officer was
informed of the arrest of the accused via the phone. He and PW4 went to
the scene and found PW2 and PW3 as well as the accused person. Thus
the evidence of PW1, PW2, PW3 and PW4 is similar in that on arriving at
the scene where the accused was arrested, they found the accused whom
had a motorcycle and a sulphate bag with twenty three cut pieces of
elephant tusks.

The evidence of the above prosecution witnesses was supported with the
production of the motorcycle which was seized and the twenty three pieces
of elephant tusks. PW1 also interrogated the accused person and wrote his
cautioned statement which was also admitted in Court. PW5 a wildlife
warden conducted an evaluation of the elephant tusks and ‘prepared
reports there from which were admitted in court. PW6 a militiaman cum
peasant escorted the investigating team as an independent witness ¢ the
forest where the accused had alleged to have hidden a gun he used to kill
elephants. Basically that marked the end of the prosecution evidence.

The said evidence on evaluation by the court did establish a prima facie
case against the accused person. The accused after being addressed of his
defence rights testified that, it's true that he was arrested as alleged by the
prosecution but only as a motorcycle driver. He added that he had a
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passenger with him on the motorcycle on that fateful night who also
owned the sulphat bag alleged to contain elephant tusks. And that once
when he was stopped “the said passenger quickly dropped off the
motorcycle and ran away.

He went on to explain that he is not the owner of the said elepharit tusks
and that the tendered cautioned statement was obtained involuntanly out
of severe torture and beating, that's why it's contents are not true. That
marked the end of the defence case in brief.

The court has gone through the evidence of both sides and has come up
with the following issue, whether the prosecution has proved the case
beyond reasonable doubt.

According to the prosecution evidence the accused was found in
possession of twenty three pieces of elephant tusks and an empty catrldge
The charge break’s this into two offences.

However, the accused’s defence is that the elephant tusks which were in a
sulphate bag did not belong to him but to his passenger who had boarded
his motorcycle. None of the prosecution witnesses is certain that the
elephant tusks do belong to the accused. It seems reliance has been made
on the on the accused’s statement which was also tendered in court as an
exhibit. The undisputed evidence is that the prosecution withesses nameiy
PW1, PW2, PW3 and PW4 did find the accused with a sulphat bag which on
being opened later was found to contain twenty three pieces of elephant
tusks. Thus, finding the accused with the said elephant tusks coupled with
the cautioned statement is what led to the said offences which the
accused is charged with.

The cautioned statement which was admitted as Exhibit P.”D” for further
scrutiny by the court gives details of the alleged accused’s statement which
the prosecution has relied upon. In exhibit P.”D” the statement states that
the accused admitted/confessed to have Kkilled four elephants but the
evidence of PWS5 before the court is to the effect that the twenty three



pieces of elephant tusks were from five killed elephants. The said exhibit
further reveals that the accused did explain to PW1 during interrogaticn
that he had a passenger on his motorcycle when he was stopped on that
night but that other person ran away- on seeing that they were blocked.
Again it is from the same Exhibit P.”D” that the 3" count was extracted by
the prosecution. In his statement the accused is alleged to have confessed
to PW1 that they had hidden a gun they used in killing the elephants in the
bush but on going to the bush they did not find the gun but an empty
cartridge instead.

From the above explanation of some of the contents of Exhibit P.”"D” (the
cautioned statement) it is clear that the prosecution did rely on it to charge
the accused person. But I wonder if the prosecution in tendering the said
exhibit P.”"D” were cautious of the discrepancy between the contents of the
said exhibit and that of the oral evidence of its witness. I believe the
prosecution were aware of those discrepancies because they had all the
exhibits all along and had time to go through them and prepare their
witnesses, before coming to court. For example, the said Exhibit P.”"D”
states that the accused killed four elephants but PW5 testified that the
twenty three pieces of elephant tusks were from five elephants. Also the
alleged accused’s statement is to the effect that there was a gun in the
bush but when they went there, there was no gun found but an empty
catridge. -

When it comes to the empty cartridge alleged to have been found in the
bush, the third offence reads that the accused was found in possessior: of
the said ammunition. But the prosecution evidence is to the effect that the
said empty cartridge (Exhibit P.”"E”) was found lying on the ground during
the search for the gun alleged to have been used by the accused to kill
elephant. This was well explained by PW6 during examination by the court.
Also PW1 and PW4 explained to this court that it is during the random
search for the gun that the said empty cartridge was found in the bush.
From that note, how can the prosecution talk of the accused possessing
the said empty cartridge which was actually collected in the forest? The
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answer to this may again come from the accused’s cautioned statement i.e.
Exhibit P.”D”. but having noted the above discrepancies, the next question
is did the accused person give the said statement I voluntanly? And was
the law followed?

It is now settled that admitting a cautioned statement is one thing and the
weight attached to it is another thing. According to the prosecution
testimony, the accused was arrested on 29.08.2015 in the night around
21:00hrs. PW1 testified that he wrcte the accused’s cautioned statement
on 30.08.2015 from 06:50hrs. The additional statement which was used to
extract the third count was taken on 04.09.2014 from 18:04hrs. the law
under section 50 (1) of the CPA Cap 20 R.E. 2002 provides that the basic
period available for interviewing an accused person is within four hours
commencing at the time when he was taken under restraint in respect of
the offence. The said period may be extended as provided under section
51 of the same law (Cap 20 R.E. 2002). The circumstances of extending
interrogation beyond the four hours from the time of arrest are provided
for in the same provision i.e. section 51 of the CPA Cap 20 R.E. 2002.

Thus it is the duty of the investigation to explain to the court if the time
limit was complied with and if there was extension of time, the reasons for
the same.

In the case at hand there is no dispute that the accused’s first statement
as well as the additional statement were recorded for beyond the four
hours prescribed by the law. The prosecution did not explained to this
court why extension was not sought or why the law was not complied with.
This the said evidence of Exhibit P.”D” did not adhere to the procedure laid
down in sections 50 and 51 of the CPA Cap 20 R.E. 2002 therefore it's
contents are weightless before this court. Adherence to the said procedure
was reinforced in the case of Janta Joseph Komba and 3 others V.
Republic, Criminal Appeal No. 95 of 2006 and several other case laws. In
the circumstances, since Exhibit P.”"D"” contravened sections 50 (1) and 51
(1) of the CPA, then the said evidence was illegally obtained and I hereby




expunge Exhibit P.”D” from the record. Having done so, it goes without
saying that there is therefore no evidence from the prosecution in support
of the 2" and 3" counts which the accused is charged with.

Also in the case of Christopher Chengula V. The Republic Criminal
appeal No. 215 of 2010, Court of Appeal at Iringa, the court held that”-----
- sections 50 and 51 of the CPA have set up specific period under which
interviews of suspects can be taken --------- violation of the provisions of
sections 50 and 51 of the CPA is a fundamental irregularity resulting into
the cautioned statement taken after the prescribed period to be expunged

for being illegally obtained .

Another thing that this court has noted in respect to Exhibit P.”D”, is that it
is most likely that the accused did not give it voluntanly. This is becauise
PW1 testified before this court that after the arrest of the accused person
they did travel with him to several places like Dar es Salaam for
investigation purposes. This implies that the investigation team used the
accused as a bait an attempt which did not bear them any fruit. This with
that kind of intention how can PW1 testify that he addressed the accused
of his right under sections 53 and 54 of the CPA while it clearly shows that
his intention was to use the accused for investigation purposes? And why
doubt that during all that period that the investigation team restrained the
accused they tortured him to give the said cautioned statement? In tatality
and as stated earlier Exhibit P.”"D” is evidence illegally obtained as so
explained.

The remaining offence is therefore the first count. As stated during the
onset of this judgement, PW2 and PW3 did find a sulphat bag with twenty
pieces of elephant tusks (Exhibit “B”) on the motorcycle which the accused
~was riding when they blocked him. Later on PW1 and PW4 joined PW2 and
PW3 and found Exhibit P."B” on the accused’s motorcycle. The accused
does not negate that the said exhibit “B” was found on his motorcycle, his
defence is that the said sulphate bag was a luggage of his passenger who
ran away on seeing that the motorcycle was blocked by the vehicle which



had PW2 and PW3 , in it. This is the doubt raised by the accused on the
prosecution evidence with regard te the first count. Therefore, the question
is, do the 23 pieces of elephant tusks belong to the accused? Or was the
accused found in possession of those twenty three pieces of elephant
tusks.

These questions take me to the definition of possession. Possession
originate from what the law calls actual possession. In the case of United
States V. Nenadich, 689 F. Supp. 285 ( S.D.N.Y. 1988), it was held that
actual possession is what most of us think of possession that is having
physical custody or control of an object. At common law possession
requires control as well as knowledge. Clearly it shows that it is not enough
to be found in physical custody of something to constitute possession.
Control is also necessary to constitute possession. Thus the question is,
did the prosecution evidence establish that the accused had control of the
sulphate bag with the twenty three pieces of elephant tusks. It seems the
investigating team did believe the accused’s defence that he was with
another person on the motorcycle on that night of his arrest who ran away
on seeing the roadblock. This is because, according to PW1 after the
accused told them that a person by the name of Mangi was with him and
had ran away on that night, PW1 used the accused to search for, that
Mangi but they did not find him. PW1 found out in his investigation that
the said Mangi actual name is Kinemo._ This involvement of a second
person in this case gives weight to the accused’s defence that the said
elephant tusks do not belong to him.

The only option that remained for the prosecution was to establish that the
accused was connected with the said Mangi or was his accomplice. But the
prosecution evidence does not estabiish this. Therefore,in the given
circumstances it is unsafe to hold that the accused was in possession of the
said elephant tusks. It is the prosecution which had this duty and they
have failed to fulfill it. The accuseds defence implies that he had no‘mens
rea.



In the analysi’s, the prosecution has failed to prove the case beyond
reasonable doubt. This court therefore, finds the accuse? not guilty in
respect of the three counts he stands charges with and acquits him
forthwith under section 235 of the CPA Cap 20 R.E. 2002.

With regard to the elephant tusks tendered and admitted in court as
Exhibit P.”B” the same are no doubt the property of the United Republic of
Tanzania and should thus be handed to the concerned authority. With
regard to the motorcycle which was admitted as Exhibit P.”"A” I have
already explained that the accused had no knowledge or mens rea thus the
same i.e. Exhibit P.”A” be handed to the accused person immediately>€he
empty cartridge i.e. Exhibit P.”E” be handed to the concerned authority for
their necessary action.
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