IN THE RESIDENT MAGISTRATE COURT
AT MBEYA
ECONOMIC CRIME CASE NO 03 OF 2014
ACCUSED......1°". BAHATI S/0 MICHAEL NGIRIAMA
2"°.JUMA S/0 ALLY PATRIC @ KALUMANZILA
JUDGMENT

09.11.2015 & 26.11.2015
BEFORE, MHANUSI J. J. - RM

In this case, the accused persons 1. BAHATI MICHAEL NGILIAMA and
2. JUMA ALLY PATRICK @ KALUMANZILA were facing charged of three
counts. The 1% count is Unlawful dealing in Trophies contrary to section 80
(1) and 84 (1) of the Wildlife Conservation Act No. 5 of 2009 read
together with paragraph 14 (b) of the First Schedule to section 57 (1) and
60 (2) both of Economic and Organized Crime Control Act (Cap 200
R.E. 2009). The 2™ count is Unlawful Hunting of Specified or Scheduled
Animal contrary to section 47 (a) of the Wildlife Conservation Act No. 5
of 2009. The 3™ count is Possession of Arms without a license, contrary
to section 4 (1) read together with section 34 (1) and (2) of the Arms and
Ammunitions Act, (Cap 223 R.E. 2002) as amended by Act No. 2 of
2007. 1t alleged that these offences were committed within Iringa and
Mbeya Regions. :

In the first count the accused persons on unspecified dated between
June 2009 and 18™ August, 2014 alleged to bought, accepted and
transported Government Trophies without trophy dealers license to wit;
Elephant Tusks valued at Tanzania Shilling Sixty Million and Three Hundred
thousand (Tsh. 60,300,000/=) only the property of The United Republic of
Tanzania.



In the Second Count it is alleged that the accused persons on
unspecified dates between June, 2009 and 18" August,2014. At Ruaha
National Parks hunted 12 scheduled animals namely Elephant valued at
Tanzania shillings two hundred eighty nine million and eighty hundred
thousand Tshs. 280,800,000/= only, the property of the United Republic of
Tanzania without a hunting License from the Director of Wildlife.

The last count is that, the accused persons mentioned Bahati Michael
and Juma Ally @ Kalumanzila on 30" August, 2014 at Madibira within
Mbarali District in Mbeya Region jointy and together were found in
possession of firearms mark Rifle 375 with registration number A 85709
and Rifle 458 with registration number 560155, without having an arms
license.

In this case prosecution side was represented by the learned State
Attorneys Catherine Paul and Zena while the accused persons were
unrepresented. In set of the case the prosecution side called five witnesses
to bid their case, these are; Assistant Inspector LAMECK BERNALD
CHIMIKA Police Officer and Resident of Dar es Salaam herein after
referred to ad (PW 1), e 3358 Coplo MAGORO, a Police Officer Resident of
Madibira in Mbarali herein after referred to as (PW 2), E 8265
DC/COPLO ROMAN, a Police Officer Resident of Rujewa herein after
referred to as (PW3), D 5264 D/SGT GEORGE a Police Officer, Resident of
Mbarali District, herein after to be referred as (PW4), MANYAMA
SOLOMON KISANJI, resident of Ipogoro in Iringa Region herein after
referred to as (PW5).

PW1 testified that on 30th_August, 2014 got information that there
are some suspects of unlawful dealing with Government Trophies gathered
in the house of mama Ester. In Mabibo Dar es Salaam. He took some
other Police Officers from Urafiki Police Station went straight to that house
and arrested four persons including Juma, Ally, Patrick @ Kalumanzila.
They took them to Mabatini Police Station where interrogations were made
to Kalumanzila who was mentioned before eighty nine million and eight
hundred thousand Tsh 280,800,000/= only, the Property of the United Republic of
Tanzania without a hunting license from the Director of wildlife.
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The last count is that, the accused persons mentioned Bahati Michael and
Juma Ally Patrick @ Kalumanzila on 30™ August, 2014 at Madibira within
Mbarali District in Mbeya Region jointly and together were found in possession of
firearms mark Rifle 375 with registration number A 85709 and Rifle 458 with
registration number 560155, without having an arms license.

In this case prosecution side was represented by the learned State Attorneys
Catherine Paul and Zena while the accused persons were unrepresented. In set up
of the case the prosecution side called five witnesses to bid their case, these are;
Assistant Inspector LAMECK BERNALD CHIMIKA a Police Officer and
Resident of Dar es Salaam herein after referred to as (PW1), E 3358 COPLO
MAGORO , A Police Officer Resident of Madibira in Mbarali herein after
referred to as (PW2),E 8265 DC/COPLO ROMAN, A POLICE OFFICER
Resident of Rujewa herein after referred to as (PW3), D 5264 D/SGT GEORGE
at Police Officer, Resident of Mbarali District, herein after to be referred as
(PW4), MANYAMA SOLOLON KISANJI, resident of Ipogoro in Iringa region,
herein after referred to as (PWS).

PW1 testified that on 30™ August,2014 got information that there are some
suspects of unlawful dealing with Government Trophies gathered in the house of
Mama Ester in Mabibo Dar es Salaam. He took some other police officers from
Urafiki police station went straight to that house and arrested four persons
including Juma, Ally, Patrick Kalumanzila. They took them to Mabatini Police
station where interrogations were made to Kalumanzila who was mentioned before
interrogation by Bahati Ngiriama after being arrested. And during interrogation
both admitted in the cautioned statement to have hidden firearms used for
unlawful dealing with Government Trophies. Then on 31% August,2014 received
an order to take them to Madibira, Mbarali District in Mbeya Region where the
accused person committed an offence.

PW1 continue to testify that on arriving at Madibira received a call from his
boss that the firarms have already submitted to the police station by one person
called ALLOYCE NJIWA resident of Madibira Village who surrendered two
firearms to the police officer called COPLO MAGORO. The information of the
firearms was revealed from the communication made between COPLO BEATUS



,and ERIC NGIRIAMA who is the relative to BAHATI NGIRIAMA and who
told him that those firearms will be obtained from ALOYCE NJIWA.

It then acknowledged that BAHATI NGIRAMA and ALOYCE NJIWA
were known by each other because he did neither suspect nor complain.
COPLOMAGORO called therefore ALOYCE NJIWA to hand over those two
firearms to the police officer. The accused person PATRICK KAULANZILA
identified the firearm mark Rifle 375 by mentioning the number and other signs
available in the firearms including the robber, while BAHATI NGIRIAMA
managed to identify the second firearm mark 458 and admitted to have used those
firearms on unlawful hunting of elephants. When they asked if they have any
document to show the lawful possession of those weapons, they replied that they
don’t have a license. Patrick Kalumanzila mentioned another person known by
name FAHAD resident of Dar es Salaam that he is one gave him those Rifle. Then
PW 1 and other police officer were to move to find Eric Ngiriama and Fahad but
did not manage to find them.

During an examination in chief PW 1 when asked by state Attorney to
identify documents written by him that is seizer Note Notification, with
fingerprint, signature and names of the accused persons, he identified so prayed for
those documents be admitted collectively as exhibits of the court (marked P.1).
They were no objection from the accused persons.

However, on the side of firearms the accused persons denied and objected
them to be produced and be admitted to be court’s exhibit because they don’t know
them where they come from. Concerned this objection and arguments from the
State Attorney is that the main objection should be on the point of identification of
the said Rifle which are firearms and not the one appeared in seizure not. When
the court determined on it found that the objection is baseless therefore overruled
and admitted to be court exhibit P.2.

PW?2: testified before this court that on 30" August,2014 received a call
from Beatus introduced to him be a Police Officer in Dar es Salaam in the Task
Force for the accused persons who are unlawful dealing with the trophies. He
ordered him to go to the house of Bahati Ngiriama where are some firearms been
surrendered by one Erick Ngiriama. With the escort of other police officers they
_ went to Erick Ngiriama’s house. However on the way he got a call again from
Beatus who told to go to Alloyce Njiwa and not to Erick Ngiriama because those
firearms are with Alloyce Njiwa outside his house. Fortunately the weapons found

to Aloyce Njiwa who said that the firearms surrendered to him on the same night
4



. by Erick Ngiriama. These firearms are marked Rifle registration number 560155
and the other number 857090.

PW?2: Continues to testify that on 1% September, 2014 the police officer from the
task force came to Madibira with the accused persons. And they were given those

two Rifle guns collected from Aloyce house and kept the accused persons into the
police custody.

And in the examination by State Attorney PW2 identified those two firearms
because he was there when given by Alloyce Njiwa. He also said that while the
firearms were handover to the task force police, Assistant inspector Lameck
Seargent Georege. Beatus and Alloyce were also present.

PWS3: testified that on 02" September, 2014 around 12:00 am instructed by
his in-charge Assistant Inspector Kameck from Dar es Salaam to write cautioned
statement of the accused person Bahati Michael Ngiriama. In the cautioned
statement the accused person admitted to have committed the offence. The accused
person had no objection to the cautioned statement so admitted and marked as
Exhibit P.3.

The evidence of P4 4 is the same with PW3 as he took the cautioned
statement to the accused person Ally Kalumanzila. The accused persons had no
objection to be received as part of court exhibit and admitted marked as exhibit
P.4.

PWS5: employed as Wildlife Warden working at Southern Highland Zone
testified that he deals with evaluation of Government trophies. He also prevents
and rescue animals from people who kill them. On 10.09.2015 around 10:00 am.
He narrated that PW1 (A police officer named Lameck) informed him that there
are accused persons in custody admitted to kill elephants. One of them is Bahati
Ngiriama. PW5 therefore came for evaluation report for twelve (12) elephants
which is Tanzania Shillings 289,800,000/=. The evaluation Report not objection by
the accused pesons thus tendered to be exhibit5.

The court after hearing analyses and evaluated all the evidence the court
ruled out that the prosecution side has established a prima facie case against the
accused persons, thus the accused persons have a case to answer. Section 230 and
231 of the Criminal Procedure Act (CPA (Cap 20 R.E. 2002) as concerned, the
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~accused persons have the right to defend themselves against the prosecutions. Both
1" and 2" accused persons explained their rights and gave their defense under
oath.

In their defence, the first accused BAHATI MICHAEL NGIRIAMA
herein after (DW1) gave his defence and stated that on 28.07.2014 was arrested
and brought to their base at Ikoga Mbarali were put in custody. There he was
tormented and tortured in order to show where the elephant tusks and the two
firearms used for hunting are. They shifted to the main base Msebe at Iringa where
tortures continue. He was then taken to Dodoma and Dar es Salaam to Osterbay
Police Custody he was still tortured in order to admit. After that was taken to the
head quarter camp at Mikocheni where he was joined with another person (that is
2™ Accused person ) whom he did not know but they said to him that “this is your
fellow poacher (jangiri)”. In the camp interrogation was made and then both were
taken to Madibira. There under police custody were told that somebody has
surrendered those guns to the police station and told them that they belong to the
accused persons. They had in consequence to accept the statement as were under
threatens. Finally, were brought to Rujewa, thereafter these charges open before
this court.

In his defence case the second accused, JUMA ALLY PATRIC@
KALUMANZILA herein after (DW2) gave his defence and stated that on
28.08.2014 around 7:00 am while at home was arrested by the police
officers one them was PW1 alleged that he was unlawful dealing with
trophies and asked to show where the firearms are. PW1 ordered other
police officers to go to his house and find nothing hence took him to their
camp at Dar es Salaam. In making interrogations they tortured him in
order for him to admit the allegations. The tortures were excessive to the
extent that he came to cry and give out feces. They then took him to
Mikocheni where joined with DW1 and asked if he know him as fellow
poacher. He denied to have known him but when beaten he replied that he
know him. After that they both sent to Madibira where it claimed that there
is somebody who surrendered the firearms and the those firearms belong
to them (DW1 and DW?2). They then send them to Rujewa Station and so
opened this charges to this court.

From the above recorded piece of evidence the following are the main
issues:-



1. Whether the accused persons committed an offence of
Unlawful dealing in trophies.

2. Whether the accused persons were Hunting of Specified or
Scheduled Animals?

3. Whether the accused persons were in possession of the
firearms?

From the first issues we know that unlawful dealing in trophies in Tanzania
is the serious case. Elephants are one of the species which are in threat of
extinction not only in Tanzania but also almost in the world and therefore
must be protected by the law. Under Article II (1) of the Convention on
International Trade inEndangered Species of Wild Fauna and Flora
(CITES) 1973 of which Tanzania is a part provide a fundamental principle
that all species threatened with extinction must be subject to particularly
strict regulation in order not to endanger their survival. Thus Tanzania
section 80 (1) and 84 (1) of the Wildlife Conservation Act No. 5 of
2009 read together with paragraph 14 (b) of the First Schedule to section
57 (1) and 60 (2) both of Economic and Organized Crime Control Act
(Cap 200 R.E. 2009) specifically enacted to protect trophies. —

So in this kind of serious criminal case the prosecution side must
without a reasonable doubt proof the allegations against the accused
persons that they involve in bought, accepted and transported Government
Trophies without trophy dealers license that is Elephant Tusks valued at
Tanzania Shilling Sixty Million and three hundred thousand (Tshs.
60,300,000/=) only the property of the United Republic of Tanzania.

Under section 114 (1) of the Evidence Act (Cap 6 R.E. 2010)
the accused shall be entitled to be acquitted of the offence
with is charged if the court satisfied that the evidence by
either of the prosecution or defence creates a reasonable
doubt of the guilt of the accused person in respect of that
offence.

It is obvious that interrogation made facilitated to find firearms which of
course used for poaching. The evidence by the prosecution witnesses
reveal that the accused persons alleged to be poachers dealing with killing
elephants admitted under Exhibit P. E 3 and Exhibit P.E 4. PW1 who took
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_ the cautioned statement of the accused persons which was admitted by
the accused persons disclosed poaching network by the accused persons.
The evidence from P. E 4 clearly states and shows how DW1 and DW2
were Kkilling elephants and selling Government Trophies. But the
prosecution side fail to show the exact act was committed at what time,
where and when the accused person they deals with the trophies.

The evidence of prosecution side have fail to prove on how that act was
committed, it must not be a statement that, DW1 and DW2 deal with
selling and transferring the government trophy from Ruaha National Park
to people including to a person known FAHAD there must be in more facts.
The evidence from PW1 to PW5 fail to give those explanations, therefore to
relied on cautioned statement only without corroboration, which cannot be
proper. Therefore the first count was not proved beyond reasonable doubt.

Whether the accused persons were Hunting of Specified or
Scheduled Animals?

In determining this issue with the evidence adduced by the
prosecution side starting with PW1 he told the court that during
interrogation DW1 and DW2 admitted in the cautioned statements to that
they are dealing with hunting and have hidden firearms used for unlawful
dealing with Government Trophies.

PW2 , testified before this court that on 30" August,2014 received a
call from Beatus introduced to him be a Police Officer in Dar es Salaam in
the Task Force for the accused persons of unlawful dealing with the
trophies. He ordered him to go to the house of Bahati Ngiriama where
there are some firearms been surrendered by one Erick Ngiriama. The
apprehendments of the firearms from the accused persons are very
important in this case. This is because they are used as crucial tools to
facilitate the poaching activities. The accused in the cautioned statement
have disclosed the ways were hunting elephants. The cautioned statement
exhibit P. 3 and exhibit P.4 connect the facts as how guns involved in
hunting. However there is no evidence to show when, where that hunting
were conducted, all the connecting evidence was found in uncorroborated
cautioned statements. Therefore the first and the second count were not
proved beyond reasonable doubt. The court is therefore with that
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reasonable doubt satisfies that the first and the second count were not
committed by DW1 and DW2.

Whether the accused persons were in possession of the firearms

The term “Possession” is well explained in the case of MOSES CHARLES
DEO V. REPUBLIC 1987 TLR 134 (ca) that,

“for a person to be found to have possession, actual or
constructive of goods it must be proved either that he was
aware of their presence and that he exercised control over
them or that the goods came, albeit in his absence, at his
invitation and arrangement;”

According to section 4 (1) read together with section 10 of the Arms
and Ammunitions Act, (Cap 223 R.E.2010) provides that “any person
carrying or having in his possession or moving or reasonably suspected of
carrying or having carrying in his possession or moving any firearms....may
be arrested by any police officer without warrant...”

Evidence by PW2 testified to the court that he received a call from BEATUS
a police officer working in the Department of Task Force that the accused
person are unlawful dealing with Government Trophies. He told PW2 to go
to the house of BAHATI NGIRIAMA (DW1) that are firearms
surrendered by Erick Ngiriama. BEATUS called again PW2 and told him
that the Firearms are no longer to ERIC but to ALOYCE NJIWA a mere
villager at Mahango Village at Madibira PW2 told the court that the firearms
were surrendered to ALOYCE NJIWA by ERIC NGIRIAMA, these firearms
are marked Rifle on the Registration No 560155 and No. 857090 ultimately
were handed to the police officers. .

The efforts done to apprehend these firearms from the hands of
unauthorized persons establish the involvement of DW1 and DW2 in
committing the offence of possession of the firearms. P. E 4 disclosed in
the communication made by phone before D/Seargent George and DW?2
between Eric Michael Ngiriama a relative of DW1 that the accused persons
possess the firearms as alleged by prosecution side the circumstances of
this case the court was satisfied by the prosecution evidence that they
proved the third count of the offence charged beyond all reasonable doubt,
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therefore I find that the accused persons were in possession of the
firearms as the prosecution has established the case without any
reasonable doubt. For that reasons this court is of the opinion that for the
first and the second counts of the charge, the accused person are
acquitted since prosecution side tail to prove beyond reasonable, but I find
the accused persons guilty for the third count and I hereby convict them
accordingly.

Sgd: J. J. MHAMUSI
RESIDENT MAGISTRATE
26.11.2015
PREVIOUS RECORDS:

S/A: Joram: There is no previous records for the two accused persons but
since they found in possession of serious weapon which are the two fire
arms therefore it attract serious punishment because they were other
using it for unlawful hunting or armed robbery though the evidence was
not enough, to prove that, therefore we pray for serious sentence for

them.

Sgd: J. J. Mhanusi — RM
26.11.2015
1% ACCUSED MITIGATIONS:

Your honour I pray for your court to give lenience since I have dependants
depends on me, that I am the first born in the family of five children all of
them depends on me, Also my 4 children’s depends on me too because I
lost my wife, also my grandfather depends on me too.
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